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2[5 Achievements & Honors

SEXPRN 2EIRFERITRESFR

Zhang Zhiguo : Band 1 (Corporate/Commercial: East Coast: Shandong (PRC Firms)
Gao Liangchen : Band 3 (Shipping: Northern China (PRC Firms)
Wang Li: Highly recommended lawyer (Corporate/Commercial: East Coast: Shandong (PRC Firms)

Chambers Wincon Law Firm: Band 1 for Corporate/Commercial: East Coast: Shandong (PRC Firms)

AND PARTNERS Band 3 for Shipping: Northern China (PRC Firms)

KSE: FEE0 (RE/BERSEE, FEREELIRDX)

BRE: F=FHAD (SEERWE, FEIENX)

E A D (AR, REBEELRIEX)

NEHERT: NE)/EELSE, FENRERNK, $—SHE SRR, TEIEMK, S=F0m

M&A Rankings (Firms to Watch) FSEEE R RITESAT
ASIAN ALB Excellent Law Firm (Northeast China) FEMFRINESH GRIbX)
LEGAL Maritime Law Firm of the Year BREHENESAEEAR
BUSIN ESS China Legal Service Awards REAERS AR

Client Choice Top 20 Lawyers in China: Li Peng BEEFPER0FEIRRET: 2508

Top Tier Firm for Financial and Corporate SMSATSTM E—HAER (WLF)
IFLR ‘Iw Leading Lawyer: Chai enwang Litao Fanzheng Wang Li MFCARND: SRERE 2555 SBAE £R
Rising Star of the Year: Yuan Xueli Haohan YERZE: REW R

_ China Business Law Awards (Shandong) FESWER (LK)
CHINA BUSINESS ﬁ' Best Overall Law Firms (Shandong) SEHEASTHER (L)
LAWJOURNAL’:% Shipping(PRC Firms) SR (PRAT)
Deals of the Year FEARAHRS
2020 Rising Stars: Zhang Hong RITEE: kT

30 highly recommended Chinese Team

E N R 60 highly recommended Chinese lawyer of Engineering Industry: Yin Qifeng
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Enginneering News-Record

Best International Civil & Commercial Litigation Firm — China
4'74 ® ac‘ Best Shipping & Maritime Law Specialist(China): Liangchen Gao
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TOP100 Law Firm FESEEEIEESFT10052
Dﬂ ﬁ E ™ China Best Employer Award RESBRES TIERITSESHT
I Best Law Firm Leader: Zhang Zhiguo BEFEAEAY: KEE
Jiemian.com The Best Lawyer: Tang Yiwei Zhang ning BRIEEIT: EUS K
Rising Lawyer: Luan Ke R 3R
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Shareholder litigation in Australia
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Legal Framework

—. AEIEEMRERMNY
Company Constitution and Shareholder Agree-
ments

1. Big

Constitution
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Under Australian corporate law, the director’s
powers are conferred to them via the company’s consti-
tution, the directors must exercise these powers for
proper purposes and not to exceed or abuse these
powers. The constitution also governs the rights of
shareholders/members whilst stipulating their rights.

REERZ2001F (RENE) (FIRIEE". " (2T
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R, BREESFNEG. XD, BAEFNER
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The Company constitution is governed and



controlled by the provisions of the Corporations Act
2001 (Cth) (“the Act”). The Act also lays down the
provisions for formation of management structure of
the company including the appointment of directors,
their powers, procedures for conducting board
meetings and so on. Ordinarily, any amendments to the
constitution would require a Special resolution of 75%
of Members that are entitled to vote at a general

meeting.

MNERELEH, RAEEELEATNHBEENE
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EMREZE.

Essentially, the company’s constitution is a binding
contract which deals with the internal management of
the company. This contract is entered between and
binding upon:

- the company and each member,

- the company and every director and secretary, and

- between each member and every other member.

ERTEEAXEENIINE, ENERES
FE5% (RULE) BREASRENRFEIR
R

The constitution will also contain  provisions
governing the powers of the board of directors, with
any amendments to the constitution ordinarily requiring
a Special resolution of 75% of Members that are entitled
to vote at a general meeting.

2. BRERINN
Shareholder Agreements
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Shareholder agreements on the other hand are
private contracts between the signatories of the agree-
ment, as such, can be amended by agreement between

EPRREF - LI

each of the signatories. Commonly, the shareholder
agreement is a contract between the directors of the
company and the signatory members.
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Whilst the company’s constitution will set out the
broad provisions relating to the governance of the
company, the Shareholders’ Agreement is tailored to
the particular purposes of the company, taking into
account the nature of its business and the particular
wishes of its shareholders.

XMOXHNEERS, AREFMEERE, LR
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The two documents should work in conjunction
with each other and need to be carefully drafted to
ensure they do not conflict or add uncertainty in
circumstances where certainty is the objective.

— &
Disputes
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Often, the company's constitution will act as a
starting point to resolve such disputes. If the company’s
constitution is not present, then the Act’s replaceable
rules will formulate the management of the company.
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Generally, a director owes a fiduciary duty to the
company only, and not to any particular shareholder.
This fiduciary duty is expressed in section 181(1) of the
Act requiring directors to act 'in good faith and in the
best interests of the corporation'.
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Consequently, once a dispute arises, and depend-
ing on the parties to the dispute, a close examination of
both documents is required. If the documents do not
specify the manner through which disputes are to be
settled, and an agreement cannot be reached, the
shareholder may take recourse through the courts.

1. BRZRERISAY

Between Shareholders

MRRNFRFZEEFN, BEE—LEHFER
RN, LGEREEFNBRS . REDNER
MET ERFZBREFNITERRRBEIER.

If there is a dispute amongst shareholders of a
company, normally the first step is to review your Share-
holders Agreement to check whether there is a method
of resolving the dispute. It is common for shareholder
agreements to set out the procedure shareholders are
required to follow in the event of a dispute between
shareholders.

MRRERFDN, MZOEERPEEESRNA
LS BN S AR RN A B R = 5 RN 5,

If there is no Shareholders Agreement, you should
check to see whether the constitution contains any
provisions which may assist or provide guidance as to
how to resolve the dispute or help define the parties’
obligations.

MRAFEXMSER, BiE (R8F) F2E, °
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If not, there may be legal causes of actions and
remedies available to you in Equity, under the Act or
some other legislation.

2. RAFNER Z BRI

Between Shareholders and Directors

i, AREENAEREENNS, MAT
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We emphasise that the company’s directors owe a
fiduciary duty to the Company and not to a particular
shareholder. However, legal recourse is available when
either the directors have breached their fiduciary duty
or if they have acted in a manner which is oppressive
(examined in part 2 of this article).

3. IR ABHIZEATIFIR

Actions in a Shareholder’s personal capacity
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Under the Australian legal framework, sharehold-
ers are able to bring an action in their personal capacity
to enforce their rights and predominantly include:

- Allotment of Shares in the company for an
improper purpose; or

- Where a company exercises its power to alter the
constitution in a manner which harms the shareholders
or their rights.

4 LIREEMRBERIRIR
Actions on behalf of the company
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As previously stated, a director owes his duty to the
company, as such, English law primarily required the
company to be the plaintiff. This rule, which stems from
Foss v Harbottle in 1843, has had a number of excep-
tions developed over the years. These exceptions,
known as derivative actions, were notoriously difficult to
establish.
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In Australia, the right to bring derivative actions at
general law has been replaced by a statutory right, with
the required procedures set out in Part 2F1A (sections
236 to 242) of the Act.
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For derivative actions to be commenced, Part 2F.
1A requires shareholders to firstly obtain the approval of
the court and are available for breaches of director
duties or the constitution, or against a third party where
the company would not do so.
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Under the section 237, the court must grant the
application if it is satisfied that:

(a) it is probable that the company will not itself
bring the proceedings, or properly take responsibility
for them, or for the steps in them; and

(b) the applicant is acting in good faith; and

() itis in the best interests of the company that the
applicant be granted leave; and

(d) if the applicant is applying for leave to bring
proceedings - there is a serious question to be tried.
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If the proceedings are against a third party, section
237(3) then sets out a rebuttable presumption which is
established if the company, by a decision of its directors,
has decided not to bring the proceedings or not to
defend them or to discontinue them, through the
application of the Business Judgment Rule.

BED: ERIMITA
Part 2: Oppressive Conduct
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Actions for oppressive conduct are commonly
brought in circumstances where the director/s of a
company has acted in a manner which oppresses the
rights of a shareholder, or a class of shareholders.
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Under Section 232 of the Act 2001 (Cth) the court
may make an order if:

(a) the conduct of a company's affairs; or

(b) an actual or proposed act or omission by or on
behalf of a company; or

() a resolution, or a proposed resolution, of
members or a class of members of a company;

is either:

(d) contrary to the interests of the members as a
whole; or

(e) oppressive to, unfairly prejudicial to, or unfairly
discriminatory against, a member or members whether
in that capacity or in any other capacity.

[ERMEATHRIGIFRAE:

SHFERFAIFEDEAR;
JBEIREEER
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NERBERRZ;

‘BIAREEEX I SFH M,

FEFRFEUETR, WIARTFINREFSSR,

VTR FERGFE R

HITEFNET, BNNGEIEERENERG

(HIRE)

KA ERIWAIE—RFAREEIERZINIT
ZiTh, SMERFETERERERD, THEBESHK
FEASEMNE/NERTF, EXERTE, EhTA
RLER BRI XR TR SEI R IRIR
EFIMEITA. )

Examples of oppressive conduct include:

- Unfair allocation of dividends to particular share-
holders;

- Refusing access to information;

- Improper use of company funds;

- Paying excessive remuneration to the person
having control of the company;

- not calling shareholder or director meetings or
not allowing minority shareholders to participate in
meetings;

- Entering into loan agreements with terms benefi-
cial to a certain shareholder;

- Entering controversial mergers with terms includ-
ing the dilution of existing shares;

- The improper exclusion of a shareholder in a
private company from management which results in the
shareholder not being able to sell his/her shares. (This is
particular to private/small companies where sharehold-
ers are commonly directors. In such companies, the
Courts recognise the intimate relationships between
certain directors which could result in oppression of an
ostrcised shareholder,)

—. ERMEAT RIS
Establishing Oppression

RIB (REE) $233%, BEVLNIERED
TR, ERTEMEERE. BFTALRE
KRENESEX, BENFIPIATRH. LWETHE
BRI (AR) BFf. . RESERK. =6, A
5. BH. BHRS. Ure. @k, MiEkEbI
A EFRC SR ZHAMER, LUIRABEENE
.
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For an order to be made under section 233 of the
Act, the complainant must be able to establish oppres-
sion. The conduct complained of must be in relation to
the affairs of the company and distinct from a personal
grievance. Such conduct will include the promotion,
formation, membership, control, business, trading,
transactions and dealings, property, liabilities, profits
and other income, receipts, losses, outgoings and
expenditure, and internal management and proceed-
ings of the company.

EENEFIMTHEERLAEPEERS, iR
HANEELREERBE, XM TABEREMAE,
FERMEFEERN. AT, XMTATBAERE
EETA.

Oppressive acts of directors are not easily estab-
lished, the evidence produced must satisfy the court
that the act lacks probity and fair dealing and is
‘burdensome, harsh and wrongful. However, the act
need not be illegal.

Hitt, EMEFAREBHRALFR, EREER
SHRFNOHRFENFE, FBIARBIERMERERA
BIEFHEA,

Therefore, when determining what is oppressive or
unfair, the Courts will look to the interests of the majori-
ty and minority shareholders and identify the compa-
ny's background and the reasonable expectations of its
shareholders.

AR ERIABEIERRERIEI T AMRIABER T, X
REMS, ENEFFRKEIHE, FFRcRAEERN
TETH, UEFEREFER, JUESEATNKE,
FEFEMRERFESEXOER. XMDATRFHEHR
AEFETAOBERATDR, ANEFAERIFITE
EiR,

In circumstances where the shareholder is not
currently able to establish oppression, it may be good
advice for the shareholder to begin the collection of
evidence and to record in detail any improper conduct
in anticipation of a cause of action arising. This could be
to keep track of the company’s accounts, or to request



information in relation to the company’s affairs. It is not
uncommon for such personal grievances to escalade
into oppressive acts. This is particularly prevalent in
small private companies.

B < §i e e

Remedies

WMREBIARPTRIIT ARESMERN, (Q8X)
SB23BEM Tk 2RI ALMERESNSGS, EFE
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QM SNBRRESEXITOHITHE,
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Q) FENREBEERETZIL N BRI IR R
N, URAENZNHREATRIF. FaisFISEn
FLNRER,

(NPRFIFEAN NS ELIEETR;

() ERENELIFETA.

If the court has found that the act complained of is
oppressive, section 233 of the Act gives the Court broad
powers to make appropriate orders which includes
orders for:

(a) the company be wound up;

(b) the company's existing constitution be modified
or repealed;

(c) the regulation of the conduct of the company's
affairs in the future;

(d) the purchase of any shares by any member or
person to whom a share in the company has been
transmitted by will or by operation of law;

(e) the purchase of shares with an appropriate
reduction of the company's share capital;

(f) the company to institute, prosecute, defend or
discontinue specified proceedings;

(g) the authorisation of a member, or a person to
whom a share in the company has been transmitted by
will or by operation of law, to institute, prosecute,
defend or discontinue specified proceedings in the
name and on behalf of the company;

EPRREF - RN

(h) restraining a person from engaging in specified
conduct or from doing a specified act;
(i) requiring a person to do a specified act.

ERZHERT, REFTIFIRELTAIEH
R, EERERSEARBNTH, Bk, t/itESEEHE
EH OB ROWEMISIIRE, MRZITELEE
e, EBRARIE (NEE) F2BRELATEEHSNE
AL,

In most circumstances the shareholder does not
seek to gain control of the Company or for the course
of the Company’s conduct be determined by the Court,
rather, he/she will commonly seek for an exit through a
buyout of his/her shares. If this course of action cannot
be implemented, it is not uncommon for the Court to
order a winding up of the Company under section 233
of the Act.

NARRIEER
Winding up of the Company

(REE) BAIFHE, ENIMERTRIFHEK
NEEEREGS:

(VEFERTEFTHECHNETE, MAEN
EERANNETS, SARTRENEMREFARNFSA
RNIERHTATEEL

(D) RERIESIEALUES, FRFHIREL R LT
Il —E R 2B RAND T, SIEREERKRAR
REmAIHTEIT/EL

(ORBHREABWELAIERSERRITH, U
WIERSHIR A ERRITA, &R —RRRRFRAIR
WEINATRIN, BESFBREH. FRFRE. &
RNPIEM—EHZBRE, HEBERIBREREE
ARZRAIR A,

Under section 461 of the Act, an order seeking for
the winding up of a Company may be made if:

(a) directors have acted in affairs of the company in
their own interests rather than in the interests of the
members as a whole, or in any other manner whatsoev-
er that appears to be unfair or unjust to other members;
or

(b) affairs of the company are being conducted in
a manner that is oppressive or unfairly prejudicial to, or
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unfairly discriminatory against, a member or members
or in a manner that is contrary to the interests of the
members as a whole; or

() an act or omission, or a proposed act or
omission, by or on behalf of the company, or a resolu-
tion, or a proposed resolution, of a class of members of
the company, was or would be oppressive or unfairly
prejudicial to, or unfairly discriminatory against, a
member or members or was or would be contrary to
the interests of the members as a whole.

£F (B8) XMIHEROTELR, REEER
N R AENFSNER T 2T UAER (2
%) $401(KF). EREALARAEMNATFA, &bk
WIRE BRI —FRINEZMER, —MRKiR, IEFRGAUA
B, FWADFEUETRT EBZARI, TEUE
bR,

Given the gravity of such a remedy, it will only be
approved if the court is of the opinion that it is just and
equitable to do so (see section 461(k) of the Act). In
determining what is just and equitable, the court is
required to take into account a complex set of circum-
stances, but generally, the court must be of the opinion
that the dispute is so serious that it is not capable of
being resolved in any way other than by bringing the
company’s existence to an end.

=. &8
Conclusion

I RAEFEMRAEZRAEREBR (D AARHF
BRIRARBEIA L AR ARG N Z [EIR#ERY, fEIX
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Actions against the directors of the company are
predominantly brought after a breakdown of relation-
ships (a personal grievance) and a failure for the share-
holders to come to a satisfactory resolution or agree-
ment. In such circumstances, and particularly in
proceedings for oppression, the complainant will seek

WINCON LAW FIRM

for an exit either through a buyout of his or her shares
or for the winding up of the company. Given so, most
oppression cases are, in effect, valuation cases involving
disputes about how, and for what price, one sharehold-
er can exit the business.

ENBRIFAE R T, RIRBEINHEFRGD
BNESTHHNE. EXMERT, EENMERE
DR BESRFTIRZMAE, XFRIIEERENE T
BRI BENNEHINEIE, HE0TFEer

VEFSBRATFIR,

In small private companies, it is common for share-
holders to believe that the value of their shareholding is
for more than what the market price is. In such circum-
stances, it may be prudent for the solicitor to request for
an independent valuation to be taken early on. This
independent valuation will shed the harsh light of reality
upon parties with uncommercial expectations and aid
towards the avoidance of unnecessary and costly
litigation.
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